






















































 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH  

 

 

TIGHTWAD MAGAZINE, Inc., et al.,  

Plaintiffs, 

v. 

CACHE COUNTY, 

Defendant. 

 

ORDER GRANTING DEFENDANT’S 

MOTION TO AMEND ANSWER TO 

SECOND AMENDED COMPLAINT 

 

Civil No. 1:05 cv 20 TC 

Judge Tena Campbell 

Magistrate Judge Brooke C. Wells 

 

 

Defendant, Cache County, seeks leave to amend their Answer to Plaintiffs’ Second 

Amended Complaint.
1
  Specifically, Defendant seeks to add the defenses of Res Judicata and 

collateral estoppel.
2
  Plaintiffs’ objection-that Defendant failed to provide a copy of the proposed 

amended answer for Plaintiffs to review-was untimely and lacks merit because the court finds 

that Defendant adequately articulated what the amended answer would be in their pleadings. 

Accordingly, for good cause shown, the court GRANTS Defendant’s Motion to Amend 

Answer. 

DATED this 6th day of September, 2006. 

 

 

  

Brooke C. Wells 

United States Magistrate Judge 

                                                 
1
 Docket no. 67. 

2
 See Mem. in Supp. p. 2. 







































 

 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

* * * * * * *  

THE SKULL VALLEY BAND OF 

GOSHUTE INDIANS and PRIVATE FUEL 

STORAGE, L.L.C.  

 

 Plaintiffs, 

 

vs. 

 

DIANNE R. NIELSON, in her official 

capacity as Executive Director of the Utah 

Department of Environmental Quality, et al., 

 

 and 

 

 

 

 

AMENDED ORDER MANDATING 

SETTLEMENT NEGOTIATIONS 

 

Case No. 2:01CV00270 TC 

 

Judge Tena Campbell 

 

Magistrate Judge Brooke C. Wells 

MICHAEL O. LEAVITT, in his official 

capacity as Governor of the State of Utah, et 

al. 

 

             Defendants. 

 

* * * * * * *  

On January 20, 2006, Plaintiffs filed a Joint Motion for Attorney Fees.1  At the request of 

the respective parties briefing as well as a hearing on Plaintiffs’ motion has been postponed a 

number of times.  On August 25 this court reset a hearing on Plaintiffs’ motion for October 10, 

2006.  Notwithstanding this hearing, the court hereby ORDERS the parties as follows: 

                                                 
1 Docket no. 123. 

857549.2  



The parties are ORDERED to meet, confer, and explore possible options for resolution of 

Plaintiffs’ Motion for Attorney Fees.  Recently, in another case before this court the parties were 

able to meet and resolve their differences regarding a post-trial motion for attorney fees.  By 

ordering the parties in this case to meet and explore possible settlement options the court hopes 

that a similar type of resolution may be reached.  The court further 

ORDERS that by September 26, 2006 the parties are to file a joint affidavit with the court 

detailing their efforts in resolving this motion.  If a settlement is reached, the court is to be 

notified in writing by that same date and the hearing before this court will be stricken.  If a 

settlement is not reached, then the court will go forward with the hearing as planned. 

 

IT IS SO ORDERED. 

   

 

DATED this 1st day of September, 2006.   

 BY THE COURT: 

 

 

 

HON. BROOKE C. WELLS 

UNITED STATES MAGISTRATE JUDGE 
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CALLISTER NEBEKER & McCULLOUGH

CASS C. BUTLER (4202)

Gateway Tower East Suite 900

10 East South Temple

Salt Lake City, UT 84133

Telephone: (801) 530-7300

Facsimile: (801) 364-9127

Attorneys for Utah Receiver, Douglas Hawkes

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

LEHMAN BROTHERS BANK, FSB,

Plaintiff,

vs.

BEVERLY HILLS ESTATES FUNDING,

INC., et al.,

Defendant.

ORDER TO SHOW CAUSE

Civil No. 2:03-CV-00612 PGC

Judge Paul G. Cassell

TO: BRIAN EGAN

1972 WEST 350 NORTH

WEST POINT, UTAH 84105

You are hereby ordered to show cause to this Court within 21 days of this Order as to:  

(1) why your request to be included as a beneficiary of the Michael J. Fitzgerald Protective

Committee Trust should not be denied; and/or (2) why you should not be required to wait until

after all non-salesmen beneficiaries have received full restitution before you may apply for any

recovery from the Trust for your own personal investments.  Your response should be filed with
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this Court and served on counsel for the Utah Receiver, Cass C. Butler, Callister Nebeker &

McCullough, Zions Bank Building, Suite 900, 10 East South Temple, Salt Lake City, Utah

84133.

DATED this 5th day of September, 2006.

BY THE COURT:

PAUL G. CASSELL

U.S. DISTRICT COURT JUDGE



STEVEN B. KILLPACK, Federal Defender (#1808)

ROBERT K. HUNT, Assistant Federal Defender (#5722)

JAMIE ZENGER, Attorney for Defendant (#9420)

UTAH FEDERAL DEFENDER OFFICE

Attorneys for Defendant

46 West Broadway, Suite 110

Salt Lake City, Utah   84101

Telephone: (801) 524-4010

______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

BRENT ROBERT STATHAM,

       

Defendant.

ORDER CONTINUING SENTENCING

Case No. 2:04-CR-602 DAK

Based on the motion filed by the defendant, stipulation by Assistant United States

Attorney,  D. Loren Washburn and good cause appearing;

IT IS HEREBY ORDERED that Sentencing set for September 14, 2006, is hereby

continued until October 13, 2006 at the hour of 3:30 p.m .

DATED this 6th day of September, 2006.

BY THE COURT:

 ____________________________________   

 HONORABLE DALE A. KIMBALL

 United States District Court Judge
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ORDER ON GOVERNMENT’S MOTION FOR LEAVE TO DISMISS SUPERSEDING

FELONY INFORMATION - Page 1

THOMAS E. MOSS, United States Attorney
JACK B. HAYCOCK, Assistant United States Attorney
Attorneys for the United States of America
801 E. Sherman Avenue, Suite 192
Pocatello, Idaho   83201
Telephone:  (208) 478-4166

                                                                                                                                

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION
                                                                                                                                 

UNITED STATES OF AMERICA, : CASE NO: 2:05 CR 131 TS 
:

Plaintiff, : ORDER ON GOVERNMENT’S
: MOTION FOR LEAVE TO 

vs. DISMISS SUPERSEDING
FELONY INFORMATION

JOE RAKES,

Defendant.
__________________________________________________________________

The Court, having considered the Government’s Motion for Leave to Dismiss the

Superseding Felony Information (Docket No. 56) in this case, hereby grants the

Government’s motion.

The Superseding Felony Information (Docket No. 56) is hereby DISMISSED.

DATED this 6th day of September, 2006.

BY THE COURT:

________________________________
HONORABLE TED STEWART
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

  UNITED STATES OF AMERICA,

                                  Plaintiff,

vs.

  MICHAEL BRANNON,

                                  Defendant.

       Case #: 2:05CR00886-PGC

JUDGMENT OF FORFEITURE

       JUDGE: PAUL G. CASSELL

IT IS HEREBY ORDERED that:

1. As a result of a plea of guilty to Count 1 of the Indictment for which the 

government sought forfeiture pursuant to 18 U.S.C. § 924(d)(1), the defendant Michael Brannon

shall forfeit to the United States all property, real or personal, that is derived from, used, or

intended to be used in violation of 18 U.S.C. § 922(g)(3), including but not limited to:

• Winchester Shotgun, Serial # L2851115

• Glenfield .22 caliber Rifle, Serial #26576188

• Savage Arms .22 caliber Rifle, Serial # 92308

• Springfield .22 caliber Rifle, Serial # Unknown

• Amadeo Rossi 20 gauge shotgun, Serial # Unknown

2. The Court has determined that based on a guilty plea of unlawful user of 

controlled substances in possession of firearms, that the above-named property is subject to

forfeiture, that the defendant had an interest in the property, and that the government has

established the requisite nexus between such property and such offense.
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IT IS FURTHER ORDERED:

3. Pursuant to Fed. R. Crim. P. 32.2(b)(3), the Preliminary Order of Forfeiture is 

made final as to the defendant and the Judgment of Forfeiture shall be made part of the sentence

and included in the judgment.

4. Any petition filed by a third party asserting an interest in the subject property

shall 

be signed by the petitioner under penalty of perjury and shall set forth the nature and extent of

the petitioner’s acquisition of the right, title, or interest in the subject property, any additional

facts supporting the petitioners claim and relief sought.

5. After the disposition of any motion filed under Fed. R. Crim. P. 32.2(c)(1)(A) and 

before a hearing on the petition, discovery may be conducted in accordance with the Federal

Rules of Criminal Procedure upon a showing that such discovery is necessary or desirable to

resolve factual issues.

6. The United States shall have clear title to the subject property following the 

Court’s disposition of all third party interests, or, if none, following the expiration of the period

provided in 21 U.S.C. § 853 which is incorporated by 18 U.S.C. § 982(b) for the filing of third

party petitions.
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7. The Court shall retain jurisdiction to enforce this Order, and to amend it as 

necessary, pursuant to Fed. R. Crim. P. 32.2(e).

Dated this 5th day of September, 2006.

BY THE COURT:

________________________

PAUL G. CASSELL, Judge

United States District Court







IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JOHN C. WOOD, 

                                          Plaintiff, ORDER AND MEMORANDUM DECISION

vs.

AT&T CORP., Case No. 2:05 CV 131 

                                          Defendant.

Plaintiff John C. Wood filed this lawsuit claiming that his former employer, AT&T

Corp., interfered with his right to receive leave under the Family Medical Leave Act (“FMLA”),

29 U.S.C. §§ 2611 to 2654.  Mr. Wood also alleges that his employment with AT&T was

improperly terminated as a direct result of AT&T’s failure to grant him requested leave.

Before the court is AT&T’s motion for summary judgment on Mr. Wood’s claims. 

AT&T argues that it granted Mr. Wood the FMLA leave that he requested and also allowed Mr.

Wood to miss additional work days even though Mr. Wood failed to gain approval for those

additional absences.  Accordingly, AT&T argues that it not only complied with its FMLA

obligations, but actually exceeded those requirements.  Further, AT&T asserts that Mr. Wood

was not penalized for taking leave, whether approved or unapproved, and that his termination

was necessitated by Mr. Wood’s inability to meet performance requirements.

The parties dispute whether Mr. Wood requested additional FMLA leave time, which

possibly would have excused his otherwise unapproved absences.  Further, it is not clear from

the record whether AT&T would have imposed different performance criteria on Mr. Wood if
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extended FMLA leave had been granted.  Accordingly, AT&T has not established that it is

entitled to summary judgment.    

Background

Mr. Wood began his employment with AT&T as an account executive in the Growth

Markets groups.  After working in that capacity for several months, Mr. Wood was reassigned to

a new organization known as the Emerging Markets group.  His primary responsibility on the

Emerging Markets group was to acquire new business for AT&T.  Executives in the Emerging

Markets group were held to a high performance standard and AT&T would quickly implement

corrective measures in the event an executive’s performance failed to meet expectations.

Mr. Wood Takes Leave

About two years after Mr. Wood began working with AT&T’s Emerging Market Group,

he began to have difficulty sleeping and started to experience periodic panic attacks.  On

occasions, Mr. Wood suffered panic attacks while at work.  A short time after those problems

began to surface, AT&T denied Mr. Wood access to his floor of the company office building,

citing employee concerns about his behavior.  Soon thereafter, AT&T investigated Mr. Wood for

improper account sales activities. Although exonerated, Mr. Wood was without his laptop during

the investigation.  While all these events were unfolding, Mr. Wood began to seek professional

treatment for his insomnia and panic attacks.

A few months later, on January 19, 2003, Mr. Wood e-mailed his manager, Richard

Sheldon, and requested a medical leave of absence to pursue aggressive treatment for his

condition.  The e-mail specifically referred to the FMLA and requested that Mr. Sheldon

complete a form so that Mr. Wood could forward the completed form to AT&T’s FMLA center.  

The information that Mr. Wood submitted to AT&T’s FMLA center shows that he
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requested FMLA leave to run from February 3, 2003, until April 19, 2003.  He chose the start

date for his requested leave after speaking to an AT&T FMLA representative, who informed Mr.

Wood that he could use accumulated paid-leave days through February 3, 2003, and that those

days would not be counted against the amount of FMLA leave to which he was entitled. 

Complying with a request from AT&T, Mr. Wood also submitted a medical certification

prepared by his psychiatrist, Mark Neuman, M.D., in support of his leave request.  In the medical

certification, Dr. Neuman stated his opinion that Mr. Wood would need to be absent from work

for three months.

Also in January of 2003, Mr. Wood learned about AT&T’s Disability Plan, which

provides short-term disability benefits and leave to qualifying employees.  AT&T’s Disability

Plan is administered by MetLife, a separate company from AT&T.  In fact, AT&T’s FMLA

center is located in New Jersey, while the MetLife office that handles the Disability Plan is

located in Kentucky.  

Mr. Wood received information outlining the Disability Plan.  The documentation

received by Mr. Wood states that if an employee qualifies for both FMLA leave and the

Disability Plan, the leave taken under those programs runs concurrently.  Mr. Wood obtained the

necessary forms and applied for disability leave shortly after submitting his formal request for

FMLA leave. 

AT&T ultimately approved Mr. Wood's for participation in the Disability Plan.  A short

time later, AT&T granted Mr. Wood’s FMLA request.  AT&T informed Mr. Wood that his

FMLA leave would run from January 20, 2003 until May 20, 2003.  The record indicates that

AT&T began Mr. Wood’s FMLA leave on January 20, 2003, because Mr. Wood had been

approved to start on the Disability Plan on January 20, 2003, and AT&T wanted to synchronize



Mr. Wood asserts that “AT&T interfered with [his] FMLA statutory entitlement to1

receive FMLA leave during both January 2003 and April 2003.”  (Plf.’s Memo. in Opp’n to
Def.’s Mot. for Summ. J. 10 (dkt. #20).)  But Mr. Wood makes no argument explaining his
contention that interference occurred in January of 2003.  Accordingly, the court confines its
analysis to the alleged interference that occurred after the time Mr. Wood’s approved disability
leave ended. 

4

the start dates of the leave granted under the two programs.1

Mr. Wood was granted disability leave through March 17, 2003.  But his FMLA grant

extended until May 20, 2003.  During his deposition, Mr. Wood testified that he was confused by

the FMLA grant because he believed that he was only entitled to twelve weeks of leave under the

FMLA.  The document approving Mr. Wood’s FMLA leave, although far from a model of

clarity, appears to contemplate two types of leave: full-time leave and intermittent leave.  The

most plausible reading of the FMLA grant is that Mr. Wood was given full-time leave to run for

the duration of his disability coverage and intermittent leave for doctor’s visits thereafter.  But

for the purposes of this motion, the court accepts that Mr. Wood was understandably confused by

the documentation granting his FMLA request.

As March 17 approached, Mr. Wood contacted AT&T’s disability office to request an

extension of his disability leave.  Mr. Wood submitted further medical documentation to the

disability office in support of his request.  The disability office informed Mr. Wood that an

extension was not warranted based on documents he had submitted.  Mr. Wood then asked the

disability office if he could abandon disability coverage and rely solely on the FMLA.  The

office informed Mr. Wood that the disability office and AT&T’s FMLA center operated

independently of one another and that the disability office could not help him with FMLA

questions.

Mr. Wood returned to work on March 18, but arrived late due to a panic attack he



AT&T asks the court to disregard Mr. Wood’s allegations regarding his contact with the2

FMLA center.  According to AT&T, the affidavit detailing Mr. Wood’s contact with the FMLA
center contradicts Mr. Wood’s earlier deposition testimony.  But a review of the deposition
transcript reveals that Mr. Wood equivocated when asked about his attempts to contact the
FMLA center.  In fact, Mr. Wood indicated that he would need to review his own records before
he would be able to provide a satisfactory answer.  Accordingly, Mr. Wood’s affidavit is not
inconsistent with his deposition testimony and the court is convinced that the affidavit was not
prepared in an attempt to raise a sham issue of fact.

5

suffered earlier that morning.  Mr. Wood did not work from March 19 through March 21 because

he was granted bereavement leave to attend the funeral of his step-father.  While at work on

March 25, Mr. Wood suffered a panic attack and left work to receive treatment.  Mr. Wood

contacted the disability office, which informed him that it required further documentation before

it could approve additional disability leave.  Mr. Wood did not return to work again until April

24, 2003.

Contact between Mr. Wood and the disability office continued while he was away from

work.  The disability office informed Mr. Wood that if he failed to submit supporting

documentation, it would be unable to retroactively grant him disability leave for his

accumulating absences.  Not satisfied by the submitted documentation, AT&T ultimately denied

Mr. Wood's request for additional disability leave.  Mr. Wood did not appeal that decision and

returned to work on April 24, 2003.

The parties dispute whether Mr. Wood contacted AT&T’s FMLA center to explore the

possibility of securing FMLA leave past March 17.  Mr. Wood claims that he contacted the

FMLA center and was informed that his failure to qualify for a leave extension under the

Disability Plan precluded him from securing additional FMLA leave.  AT&T asserts that no such

contact occurred.2

Mr. Wood Is Dismissed
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As an account executive, Mr. Wood had certain performance benchmarks that he was

expected to meet on an monthly and annual basis.  Generally speaking, if an account executive

was underperforming, AT&T mandated implementation of steps designed to increase sales

numbers.  Stripped of its specifics, the steps AT&T would take to remedy the under performance

of an account executive were as follows: 

(1) If monthly sales numbers fell below a rate needed to achieve the company-imposed

annual sales quota, a manager would speak with the executive and formulate a plan to boost sales

numbers.  

(2) If the executive's sales numbers remained below the monthly sales mark for a

successive month, then the executive would be placed on Performance Improvement Plan ("PIP")

A.  PIP A is essentially a thirty-day probationary period.  

(3) While on PIP A, the executive's numbers are monitored and if they exceed the

monthly quota, PIP A ends.  But if the executive is still not on pace to meet the annual sales

requirement, PIP A is extended an additional month.  If the monthly numbers remain low during

the PIP A period, then the executive is placed on PIP B.  

(4) Once placed on PIP B, the executive either chooses to spend thirty paid days seeking

a new job or receives a final thirty days to attempt to elevate sales numbers.  If the executive

successfully elevates sales numbers, then the PIP period ended, provided that, if annual sales

numbers drop below required levels in the ensuing year, the executive is returned to PIP B and is

obligated to select the thirty-day job search option.

At the time Mr. Wood started his approved leave, he had been on PIP A for seventeen

days.  Upon his return to work, AT&T gave Mr. Wood a "ramp-up" sales quota, which waived

his March quota, reduced his April quota to half of normal, and imposed a full quota for May. 
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Mr. Wood failed to meet the sales numbers and, once on PIP B, selected the thirty-day job search

option.  Mr. Wood's employment with AT&T ended on June 13, 2003.

Legal Standard Governing Summary Judgment

Federal Rule of Civil Procedure 56 permits the entry of summary judgment “if the

pleadings, depositions, answers to interrogatories, and admissions on file, together with the

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving

party is entitled to judgment as a matter of law.’”  Fed. R. Civ. P. 56(c);  see Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 250-51 (1986); Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670

(10th Cir. 1998).  The court must “examine the factual record and reasonable inferences

therefrom in the light most favorable to the party opposing summary judgment.”  Applied

Genetics Int’l, Inc. v. First Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th Cir. 1990).  “The

mere existence of a scintilla of evidence in support of the plaintiff’s position will be insufficient

[to overcome a motion for summary judgment]; there must be evidence on which the jury could

reasonably find for the plaintiff.”  Liberty Lobby, 477 U.S. at 252.

Analysis

Mr. Wood’s complaint alleges that AT&T interfered with his right to receive FMLA

leave and that his employment was improperly terminated because AT&T imposed performance

expectations that would not have applied had he been appropriately granted leave.  AT&T asserts

that it is entitled to summary judgment because Mr. Wood was granted full-time FMLA leave

from January 20 through March 17 and at no time did Mr. Wood request additional FMLA leave. 

AT&T further argues that Mr. Wood essentially took an unpaid leave of absence from March 18

through April 23 and that Mr. Wood was not penalized for taking that leave.

“The interference or entitlement theory is derived from the FMLA’s creation of
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substantive rights.  If an employer interferes with the FMLA-created right to medical leave or to

reinstatement following the leave, a deprivation of this right is a violation regardless of the

employer’s intent.”  Smith v. Diffee Ford-Lincoln-Mercury, Inc., 298 F.3d 955, 960 (10th Cir.

2002).  The parties dispute whether Mr. Wood made a request for FMLA leave that, if granted,

would have excused his absences after March 17.  If Mr. Wood did make a meritorious request

that was improperly ignored by AT&T, it is possible that the performance requirements imposed

on Mr. Wood upon his return to work in April were improper.  Accordingly, summary judgment

is inappropriate. 

Interference with FMLA Leave

The FMLA allows an "eligible employee" to take up to twelve weeks of leave if the

employee suffers from "a serious health condition that makes the employee unable to perform the

functions of the position of such employee."  29 U.S.C. § 2612(a)(1)(D).  An employer can

require an employee to submit a certification from a medical provider indicating that the

employee is suffering from a serious health condition.  Id. § 2613(a).  Additionally, an employer

can request recertification if an extension of FMLA leave is requested.  See 29 CFR § 825.308.

The burden placed on an employee requesting leave is slight.  An employee is only

required to contact the employer by any number of means (including telephone) and convey that

leave is needed.  “The employee need not expressly assert rights under the FMLA or even

mention the FMLA, but may only state that leave is needed.  The employer will be expected to

obtain any additional required information through informal means.”  29 CFR § 825.303.

AT&T did grant Mr. Wood FMLA leave.  But the duration of that leave is less than clear. 

In a letter from Linda Noble, an AT&T health affairs FMLA counselor, AT&T informed Mr.

Wood that his request for FMLA leave was approved through May 20, 2003, and that “[i]f an
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intermittent leave, absences can be expected to occur approximately: [handwritten] (1) disability,

(2) Dr. appt every 2 weeks."  (Letter from Linda Noble to John Wood, Feb. 10, 2003, attached as

Ex. 4 to Plf.’s Memo. Opposing Def.’s Mot. for Summ. J. (dkt. #20-1).)  As indicated above, Ms.

Noble was more than likely approving Mr. Wood for full-time FMLA leave to run concurrently

with his previously approved disability leave and for intermittent leave for doctor’s visits after

his return to work.  But given the somewhat cryptic approval letter, Mr. Wood’s testimony that

he was confused about the duration of his approved FMLA leave is understandable. 

What is clear is that Mr. Wood knew that his disability leave would end on March 17.  It

is the factual dispute concerning the steps Mr. Wood took as the end of his disability leave

approached that precludes the entry of summary judgment.  It is undisputed that Mr. Wood at

least raised the possibility of continuing to miss work by using FMLA leave instead of disability

leave.  It is also undisputed that Mr. Wood was informed that the disability office was separate

from the FMLA center and that Mr. Wood would need to contact the FMLA center to resolve his

questions concerning FMLA leave.  What is disputed is whether Mr. Wood contacted the FMLA

center and expressed a desire to receive additional FMLA leave.  Mr. Wood asserts that he did

contact the FMLA center to request leave and AT&T denies that assertion.

In its briefing, AT&T implies that this dispute is immaterial because Mr. Wood’s failure

to submit a formal, written FMLA request in accordance with AT&T policy is fatal to his claim. 

But while “[a]n employer may . . . require an employee to comply with the employer’s usual and

customary notice and procedural requirements for requesting leave,” the “failure to follow such

internal employer procedures will not permit an employer to disallow or delay an employee’s

taking FMLA leave if the employee gives timely verbal notice.”  29 C.F.R. § 825.302(d).

The factual dispute concerning Mr. Wood’s attempts to request additional FMLA leave to
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run following the end of his disability leave precludes the entry of summary judgment on Mr.

Wood’s FMLA interference claim.  The court notes that the parties contest whether Mr. Wood’s

contact with AT&T’s disability office alone would be sufficient to trigger AT&T’s obligations

under the FMLA.  But the court need not resolve that issue because the existence of disputed

facts prevent the entry of summary judgment in any event.

Mr. Wood’s Termination

Mr. Wood’s claim that his employment was improperly terminated is dependent upon a

finding that AT&T improperly denied him FMLA leave through March and into April. 

According to Mr. Wood, if AT&T had approved additional leave under the FMLA, he would not

have returned to work until April and he would not have been required to meet his sales quota

until the end of July of 2003.  Mr. Wood states that AT&T’s practice is to impose a 0% monthly

sales quota on an executive returning from approved leave for the first partial month after the

executive’s return and the first full month following the executive’s return.  A 50% monthly sales

quota is imposed during the second full month following the executive’s return and the full 100%

monthly sales quota applies to the third full month following the executive’s return.  Mr. Wood

contends that his leave through April should have been approved and that his full monthly sales

quota would not have been in effect until July if AT&T had approved his leave.

AT&T counters that Mr. Wood was not terminated for his failure to meet his monthly

sales quota, but rather for his inability to meet goals related to his annual sales quota.  In other

words, AT&T states that while AT&T does generally provide ramp up time on monthly sales

quotas, those ramp up times are inapplicable to the requirements of PIP A, which Mr. Wood was

seventeen days into upon his return to work.  But AT&T’s argument does not rebut Mr. Wood’s

contention that he was potentially penalized for his absences following the conclusion of his
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approved disability leave.  Under AT&T’s approach, the amount of sales that Mr. Wood was

required to secure in order to effectively save his job increased during the time period that Mr.

Wood may have been improperly denied FMLA leave.  Because the sales that Mr. Wood needed

to meet his annual sales goal increased during March and April, Mr. Wood may have suffered

harm if AT&T interfered with Mr. Wood’s right to receive approved leave during that time.  

Conclusion

The parties dispute whether Mr. Wood requested that his absences from work following

the conclusion of his disability leave be covered by the FMLA.  Additionally, the record

indicates that Mr. Wood may have been penalized by the performance requirements placed on

him by AT&T due to AT&T’s decision to not approve Mr. Wood’s absences following the

conclusion of his disability leave.  Accordingly, as the record now stands, the court is unable to

enter summary judgment.  AT&T Corp.’s Motion for Summary Judgment (dkt. #14) is DENIED. 

SO ORDERED this 6th day of September, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge



















 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH  

 

 

KLEIN-BECKER usa, LLC, a Utah LLC 

Plaintiff, 

v. 

ALL WEB LLC, a New Jersey LLC dba ALL 

WEB NUTRITION, INC., LIPOSLIM 

SYSTEMS, STERLING-GRANT 

LABORATORIES, ROB DENTE, an 

individual, and John Does 1 through 10, 

Defendants. 

 

ORDER SETTING BRIEFING 

SCHEDULE AND HEARING DATE FOR 

PLAINTIFF’S MOTIONS 

 

 

Civil No. 2:05 cv 518 TC 

Judge Tena Campbell 

Magistrate Judge Brooke C. Wells 

 

 

Plaintiff has filed a Motion to Expedite Discovery
1
 and a Motion for Order to Show 

Cause and for Sanctions.
2
  Plaintiff seeks expedited briefing on the motions and a hearing before 

this court.  For good cause shown, the court enters the following schedule: 

Defendants are to file any opposition to Plaintiff’s motions by September 15, 2006. 

Plaintiff may file any reply memoranda by September 22, 2006. 

The court will hold a hearing on Plaintiff’s motions on October 2, 2006 at 10:00 a.m. 

DATED this 6th day of September, 2006. 

 

 

  

Brooke C. Wells 

United States Magistrate Judge 

                                                 
1
 Docket no. 17. 

2
 Docket no. 21. 



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Central Division for the District of Utah

CITY OF PAGE, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:05-CV-921 TC 

      vs.  District Judge Tena Campbell

UTAH ASSOCIATED MUNICIPAL

POWER SYSTEMS,

 Magistrate Judge

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for November 8, 2006, at 2:30

p.m.  is VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? Yes

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) No Limit

b. Maximum Number of Depositions by Defendant(s) No Limit

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 60

e. Maximum requests for admissions by any Party to any Party No Limit

f. Maximum requests for production by any Party to any Party No Limit



 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 5/1/07

b. Last Day to File  Motion to Add Parties 11/1/06

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 3/1/07

b. Defendant 3/1/07

c. Counter Reports 4/2/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 6/1/07

            Expert discovery 7/2/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 7/2/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 6/1/07

d. Settlement probability: Fair

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 11/2/07

Defendants 11/16/07

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)

c. Special Attorney Conference  on or before 11/30/075

d. Settlement Conference  on or before 12/14/076

e. Final Pretrial Conference 2:30 p.m. 12/28/07



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
C:\Documents and Settings\usdc\Local Settings\Temp\notes6030C8\City of Page v UT Assoc Municipal  205cv921TC  090506 asb.wpd

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 6 Weeks 8:30 a.m. 1/7/08

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 5th day of September, 2006.

BY THE COURT:

______________________________

David Nuffer

          U.S. Magistrate Judge



 See Fed. R. Civ. P. 41(b); Link v. Wabash R.R. Co., 370 U.S. 626, 630-
1

31, 82 S. Ct. 1386, 1388-89 (1962); Olsen v. Mapes, 333 F.3d 1199, 1204 n.3

(10th Cir. 2003).

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

MATTHEW A. MACKIN,   )
)

Petitioner, ) Case No. 2:05-CV-944 DAK
)

v. ) District Judge Dale A. Kimball
)

SHERIFF AARON KENNARD, ) O R D E R

)
Respondent. ) Magistrate Judge Paul Warner

_________________________________________________________________

 The last mail item the court sent to Petitioner--dated

August 25, 2006--has been returned, marked, "RETURN TO SENDER

. . . PRISONER RELEASED."  The court has not heard from

Petitioner since November 15, 2005.

IT IS THUS ORDERED that, within thirty days, Plaintiff must

show cause why his complaint should not be dismissed for failure

to prosecute.      1

DATED this 6th day of September, 2006.

BY THE COURT:

___________________________
PAUL WARNER
United States Magistrate Judge









IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

CODY GROUP, L.L.C., a Utah limited
liability company,

                                        Plaintiff, ORDER AND MEMORANDUM DECISION

vs.

RIVERBANK OIL TRANSFER, L.L.C., Case No. 2:05 CV 964 TC

                                        Defendant.

Plaintiff Cody Group, LLC, filed this lawsuit claiming that Defendant Riverbank Oil

Transfer, LLC, has improperly refused to pay Cody Group for various services involving the use

and movement of rail cars.  Riverbank Oil, a Washington LLC domiciled in Riverbank,

California, has moved to dismiss the lawsuit, asserting that its contacts with Utah are so minimal

that this court cannot properly assert personal jurisdiction over it.  In any event, Riverbank Oil

claims that this court provides an inappropriate venue for resolution of the parties dispute and

that the case should be transferred to California if not dismissed.  

After considering the submissions of the parties and the evidence offered at the

evidentiary hearing held in this matter, the court concludes that it may properly assert personal

jurisdiction over Riverbank Oil.  Further, this venue is appropriate and a transfer of this action to



There are currently two motions to dismiss before the court.  Shortly after Riverbank Oil moved to dismiss
1

this action, Cody Group filed an amended complaint.  The filing of the amended complaint rendered Riverbank

Oil’s motion to dismiss moot, as it sought dismissal of superceded complaint.  Accordingly, Riverbank Oil filed

another motion to dismiss attacking the amended complaint.  The arguments raised in the second motion to dismiss

are identical to those raised in the first motion to dismiss.

2

California is unwarranted.  Accordingly, the court denies the motion to dismiss.1

Background

Riverbank Oil is in the business of selling used oil.  It accepts used oil at its California

facility, transfers that oil into rail cars, and then ships the used oil to various oil processors in the

Pacific Northwest.  Riverbank Oil’s customers then process the used oil and reuse it for various

purposes.  A critical component of Riverbank Oil’s business operation is the rail cars themselves. 

While some of Riverbank Oil’s customers provided their own rail cars, Riverbank Oil also

acquired rail cars.  It is Riverbank Oil’s financing of its rail cars that is at the heart of this

lawsuit.

Fairly early on in the establishment of Riverbank Oil’s business, discussions between

Riverbank Oil and Cody Group occurred and the parties began exploring the possibility of

Riverbank Oil renting rail cars from Cody Group.  Cody Group is a Utah limited liability

company with its principal place of business in Utah.  There is a conflict concerning which party

initiated contact regarding the proposed agreement.  William Newton Cundiff, the operations

manager of Riverbank Oil, testified that he was contacted by Robert Elbert, the managing

member of Cody Group, and that Mr. Elbert was the first to suggest that Cody Group supply

Riverbank Oil with rail cars.  In contrast, Mr. Elbert testified that he was contacted by Jack

Dahlgren, who identified himself as a principal of Riverbank Oil, and expressed to Mr. Elbert

that Riverbank Oil was interested in acquiring rail cars.
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Mr. Elbert also testified that he personally loaned Mr. Dahlgren $10,000 with the

understanding that Mr. Dahlgren would use the money to accelerate the start-up of Riverbank

Oil.  Specifically, Mr. Elbert understood that the money would be used to secure telephone

service, and other necessary services and equipment.  In his deposition, Mr. Dahlgren testified

that he did receive $10,000 from Mr. Elbert and that the money was intended to serve as start-up

capital for Riverbank Oil.  But Mr. Cundiff disputes the characterization of the loan to Mr.

Dahlgren.  Mr. Cundiff testified that Mr. Dahlgren did provide Riverbank Oil with some capital

in exchange for a stake in the company, but that Riverbank Oil was not aware of the source of

Mr. Dahlgren’s financial contribution.

A short time after the parties first began exploring the possibility of forging a business

relationship, Mr. Elbert traveled to Riverside, California, to visit Riverbank Oil’s facility.  But

the parties dispute whether an agreement between the companies had been reached before Mr.

Elbert’s trip or whether final agreement was reached while Mr. Elbert was in California.  Mr.

Cundiff asserts that all material terms were negotiated and agreed to while Mr. Elbert was in

California.  Mr. Elbert testified to his belief that the parties’ agreement was already in place by

the time he visited the Riverbank Oil facility.  Despite the confusion surrounding the initiation of

negotiations and the timing of the ultimate consummation of those negotiations, the parties do

agree that an agreement was reached.  

Because Riverbank Oil was a new company without an established credit record, Cody

Group determined that it would have to lease rail cars and then sublease those cars to Riverbank

Oil.  The testimony indicated that management of rail car movement, as well as adjustments to

the number of cars leased by Cody Group to Riverbank Oil, resulted in periodic contact between

the two companies.  This contact typically took the form of Riverbank Oil contacting Cody



Mr. Cundiff and Mr. Dahlgren did travel to Utah during the time period that Riverbank Oil and Cody
2

Group were in business together.  The two men met Mr. Elbert in Salt Lake City, Utah, and then drove a rented car

to Idaho to explore whether an Idaho company would be interested in purchasing oil.  Mr. Cundiff testified that the

trip had no relation to Riverbank Oil, but was financed by Hood River Partnership, an entirely different business

venture that was interested in brokering oil.

4

Group to seek adjustment of the number of rail cars and to organize the movement of those rail

cars.   Further, to aid its compliance with regulations imposed by the State of California,2

Riverbank Oil requested that Cody Group provide a bill of lading before a rail car was moved

from Riverbank Oil’s facility.  When a bill of lading was required, Riverbank Oil would contact

Cody Group, which would create the bill of lading and then fax a copy to Riverbank Oil.

Over the course of the parties’ dealings, which lasted well over a year, Riverbank Oil

contacted Cody Group in Utah approximately 150 times.  Additionally, Cody Group sent bills of

lading and invoices from Utah to California and Riverbank Oil submitted payments on those

invoices to Utah.  Cody Group filed this lawsuit claiming that Riverbank Oil has failed to pay all

money owed under the agreement.

Riverbank Oil submits that its contacts with Utah are too insignificant to allow this court

to assert personal jurisdiction over it.  Alternatively, Riverbank Oil contends that even if personal

jurisdiction is present, this venue is improper because all of the substantial events that gave rise

to this lawsuit occurred outside the State of Utah.  Finally, Riverbank Oil argues that even if this

is an acceptable venue, the court should nevertheless transfer this action to California for the

convenience of the parties.

Analysis

I. Personal Jurisdiction

“To obtain personal jurisdiction over a nonresident defendant in a diversity action, a

plaintiff must show both that jurisdiction is proper under the laws of the forum state and that the
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exercise of jurisdiction would not offend due process.”  Intercon, Inc. v. Bell Atlantic Internet

Solutions, Inc., 205 F.3d 1244, 1247 (10th Cir. 2000).  Because Riverbank Oil has contested the

jurisdiction of this court, Cody Group has the burden of establishing that jurisdiction is proper. 

See, e.g., Wenz v. Memery Crystal, 55 F.3d 1503, 1505 (10th Cir. 1995).  Cody Group argues

that the subject matter of this suit is related to Riverbank Oil’s contacts with this state. 

Accordingly, it is necessary to determine whether Cody Group has shown that this court can

assert specific, rather than general, personal jurisdiction over Riverbank Oil.  See Trierweiler v.

Croxton & Trench Holding Corp., 90 F.3d 1523, 1532-33 (10th Cir. 1996) (stating that general

jurisdiction lies only when a defendant’s contacts with a state are “continuous and systematic,”

such that it is not unfair for the state to exercise personal jurisdiction over the defendant even if

the suit is unrelated to the defendant’s contacts with the forum state).  The appropriate course of

inquiry under Utah law is well established:

The evaluation of specific jurisdiction in Utah mandates a three-party inquiry: (1)
the defendant’s acts or contacts must implicate Utah under the Utah long-arm
statute; (2) a “nexus” must exist between the plaintiff’s claims and the defendant’s
acts or contacts; and (3) application of the Utah long-arm statute must satisfy the
requirements of federal due process.

Soma Med. Int’l v. Std. Chtd. Bank, 196 F.3d 1292, 1297 (10th Cir. 1999) (internal quotation

omitted).  Riverbank Oil contends that the claims in this suit do not implicate Utah’s long-arm

statute and that assertion of personal jurisdiction over it would violate federal due process.

The Utah State Legislature has expressed its intent “to assert jurisdiction over nonresident

defendants to the fullest extent permitted by the due process clause of the Fourteenth

Amendment to the United States Constitution.”  Utah Code Ann. § 78-27-22.  The Utah Supreme

Court has upheld that policy.  SII MegaDiamond, Inc. v. Am. Superabrasives Corp., 969 P.2d

430, 433 (Utah 1998).  Given the broad interpretation to be given to Utah’s long-arm statute, “[i]t
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is frequently helpful to undertake the due process analysis first, because any set of circumstances

that satisfies due process will also satisfy the long-arm statute.”  Systems Designs, Inc. v. New

Customware Co., Inc., 248 F. Supp. 2d 1093, 1097 (D. Utah 2003) (citing SII MegaDiamond,

969 P.2d at 433; Soma Med. Int’l v. Standard Chartered Bank, 196 F.3d 1292, 1298 (10th Cir.

1999); Far West Capital, Inc. v. Towne, 46 F.3d 1071, 1075 (10th Cir. 1995)).

The Due Process Clause of the Fourteenth Amendment permits a federal court sitting in

diversity “[to] exercise personal jurisdiction over a nonresident defendant only so long as there

exist ‘minimum contacts’ between the defendant and the forum state.”  World-Wide Volkswagen

Corp. v. Woodson, 444 U.S. 286, 291 (quoting Int’l Shoe Co. v. Washington, 326 U.S. 310, 316

(1945)).  “The sufficiency of a defendant’s contacts must be evaluated by examining the

defendant’s conduct and the connections with the forum state to assess whether the defendant has

‘purposefully avail[ed] itself of the privilege of conducting activities within the forum State.’”

First City Bank, N.A. v. Air Capitol Aircraft Sales, Inc., 820 F.2d 1127, 1130-31 (10th Cir.

1987) (brackets in original) (quoting Hanson v. Denckla, 357 U.S. 235, 237 (1958)).

While Riverbank Oil concedes that it did have contacts with Cody Group, it asserts that

“[a]ny contacts that Riverbank Oil may have had with the State of Utah were random, fortuitous

and attenuated.”  (Reply Memo. in Supp. of Mot. to Dismiss 7 (dkt. #7).)  The evidentiary record

does not support Riverbank Oil’s assertion.

Presumably, Riverbank Oil is endeavoring to equate the present case with STV

International Marketing v. Cannondale Corp., 750 F. Supp. 1070 (D. Utah 1990).  In STV, the

court concluded that it could not assert jurisdiction over the defendant even though the defendant

entered into a marketing agreement with a Utah corporation.  Id. at 1071, 1078.  The court

acknowledged that the defendant had made phone calls to Utah and on two occasions discussed
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the parties’ business arrangement while in Utah for other purposes.  Id. at 1071-72.  Riverbank

Oil claims that its contacts with Utah are similar to those of the defendant in STV.  It bolsters

this assertion by citing to Rambo v. American Souther Insurance Co., 839 F.2d 1415 (10th Cir.

1988), for the proposition that “[t]he existence of letters or telephone calls to the forum state

related to the plaintiff’s action will not necessarily meet due process standards.”  Id. at 1418.

Riverbank Oil’s argument fails to take account of the nature of its contacts with Utah.  As

the Tenth Circuit stated in Rambo, “[c]ertainly, telephone calls and letters may provide sufficient

contacts for the exercise of personal jurisdiction.”  Id.  The Tenth Circuit went on to clarify that

“[t]he proper focus for analyzing these contacts is whether they represent an effort by the

defendant to ‘purposefully avail[] itself of the privilege of conducting activities within the forum

State.’” Id. at 1419 (quoting Hanson, 357 U.S. at 253).

It is the nature of the contacts, not the manner in which the contacts were made, that

distinguishes this case from STV.  In STV, the court concluded that the dispute between the

parties did not directly implicate Utah in any meaningful manner. See 750 F. Supp. at 1078.  The

defendant in STV argued that the parties dispute was, in substance, “an entirely

Europe/Connecticut transaction, and that contact with Utah were not only relatively minuscule in

quantity, but were tangential to the parties’ relationship.”  Id.  The court agreed, stating that

“[t]he ‘economic realities’ in the case at bar are such that the defendant has very few economic

ties with the State of Utah.”  Id.

The economic realities of this case are different.  Riverbank Oil’s assertion that the

parties’ present dispute is a California transaction, only tangentially involving Utah, is simply

contradicted by the record.  Rather, two companies, one in Utah and one in California, engaged

in continuous and systematic contact for well over a year.  The parties exchanged information,
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coordinated business activities, submitted and received invoices, and Riverbank Oil submitted

payments to Cody Group in Utah.  The contacts with Utah were directly aimed at furthering the

business relationship between the two parties.

Viewed in their totality, the facts of this case indicate that Riverbank Oil purposefully

established substantial contacts with Utah.  By taking those steps, Riverbank Oil was on notice

that any potential conflict between the parties arising from their business dealings might end up

in front of a Utah tribunal.  See Pro Axess, Inc. v. Orlux Dist., Inc., 428 F.3d 1270, 1277-78

(10th Cir. 2005) (holding that totality of facts supported finding of purposeful availment when a

French corporation contacted a Utah corporation and entered into a contract with that

corporation, services were performed in Utah, and the parties exchanged “numerous faxes,

letters, and phone calls.”);  Cf. SII Megadiamond, Inc. v. Am. Superabrasives Corp., 969 P.2d

430, 435-36 (Utah 1996) (“Any nonresident business that confirms that it intends to act as a

national and international distributor for a Utah business and then places hundreds of purchase

orders for goods that are to be shipped and invoiced from Utah, with full knowledge that it must

perform its part of the bargain by paying for the goods in Utah[,] should not be surprised when it

gets haled into court after it fails to pay no fewer than 170 invoices.” (internal quotation

omitted)).       

Even if a defendant’s actions satisfy the minimum contacts test, however, a court must

still consider whether “the exercise of personal jurisdiction over defendant would offend

traditional notions of ‘fair play and substantial justice.’”  Intercon, 205 F.3d at 1247 (internal

citations omitted).  The Tenth Circuit has identified the following five factors to consider when

determining whether notions of fair play and substantial justice will be offended by the exercise

of personal jurisdiction:
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(1) the burden on the defendant, (2) the forum state’s interest in resolving the
dispute, (3) the plaintiff’s interest in receiving convenient and effective relief, (4)
the interstate judicial system’s interest in obtaining the most efficient resolution of
the controversies, and (5) the shared interest of the several states in furthering
fundamental social policies.

Pro Axess, 428 F.3d at 1279-80 (internal quotation omitted).  “[W]here a defendant who

purposefully has directed his activities at forum residents seeks to defeat jurisdiction, he must

present a compelling case that the presence of some other considerations would render

jurisdiction unreasonable.”  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 477 (1985).  

Riverbank Oil has presented no persuasive evidence or argument to indicate that notions

of fair play would be violated by allowing Cody Group to pursue its claims in Utah.  The court

notes that Cody Group is seeking damages in excess of $100,000.00.  In upholding the exercise

of personal jurisdiction in SII Megadiamond, the court noted that “[w]here the amount in

controversy . . . is substantive compared to the costs of litigating the action, there is only minimal

possibility of defendants defaulting on the basis that they cannot afford to litigate in the forum.” 

969 P.2d at 436 (internal quotation omitted).  In that case, the plaintiff was seeking $118,000.00

in damages.  Id.  Further, “[s]tates have an important interest in providing a forum in which their

residents can seek redress for injuries caused by out-of-state actors.”  Pro Axess, 428 F.3d at

1280 (internal quotation and citation omitted).  

The court concludes that consideration of the first two factors identified in Pro Axess lend

support to the conclusion that allowing Cody Group to prosecute its claims in Utah will not

violate notions of fair play and substantial justice.  The additional Pro Axess factors either

minimally support this forum’s retention of this matter or do not materially favor one party more

than another.  But when all five factors are considered, the court is convinced that notions of fair
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play and substantial justice will not be offended by exercising personal jurisdiction over

Riverbank Oil.

II. Improper Venue

Riverbank Oil claims that even if this court can assert personal jurisdiction over it, this

court is nevertheless an improper venue for the resolution of the parties’ dispute.  The United

States Code provides that a diversity suit may be heard in “a judicial district in which a

substantial part of the events or omissions giving rise to the claim occurred.”  28 U.S.C. §

1391(a). 

Riverbank Oil argues that “all substantial alleged events or omissions giving rise to this

lawsuit occurred outside of Utah.”  (Memo. in Supp. of Mot. to Dismiss 8 (dkt. #3).)  As just

discussed, Riverbank Oil’s assertion does not comport with the evidence.  Both parties actively

participated in the business relationship and a large number of events in relation to the parties’

business relationship unfolded in Utah.  Accordingly, venue is appropriate in this court under 28

U.S.C. § 1391(a).

III. Transfer

Riverbank Oil’s final argument is that this case should be transferred to California as a

matter of convenience.  The United States Code states that “[f]or the convenience of the parties

and witnesses, in the interest of justice, a district court may transfer any civil action to any other

district or division where it might have been brought.”  28 U.S.C. § 1404(a).  When deciding

whether to transfer an action, several factors must be considered.

First, the plaintiff’s choice of forum.  Second, the access of witnesses, including
the availability of compulsory process to insure attendance of witnesses, as well
as other sources of evidence.  Third, the cost associated with presenting the
required evidence in the case.  Fourth, the enforceability of a judgment if one is
obtained.  Fifth, the relative advantages and obstacles to a fair trial.  Sixth, any
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difficulties that may arise from congested dockets.  Seventh, the possibility of the
existence of issues arising in the area of conflict of laws.  Eighth, the advantage of
having a local court determine questions of local law.  And, ninth, all other
considerations of a particular nature that make a trial easy, expeditious and
economical.

Star Stone Quarries, Inc. v. Garland, 300 F. Supp. 2d 1177, 1182 (D. Utah 2003) (citing Chrysler

Credit Corp. v. Country Chrysler, Inc., 928 F.2d 1509, 1516 (10th Cir. 1991); Recovery

Processes v. Hoechst Celanese Corp., 857 F. Supp. 863, 866 (D. Utah 1994)).

Consideration of the above factors does not support a transfer of this action: (1) Cody

Group chose this forum to litigate its dispute; (2) it is apparent from the filings of the parties that

a substantial amount of evidence, both witnesses and documents, is present in both Utah and

California, making it of near-equal inconvenience to litigate this dispute in California; (3) the

nature of the claims indicates that the cost of presenting evidence will be approximately the same

in either state.  Additional considerations do not weigh heavily in favor of one forum over

another. For example, it remains undetermined whether Utah or California law will apply, and

there is no indication of a potential conflict of laws issue in any event.  Accordingly, the court

declines Riverbank Oil’s request that this matter be transferred to California.

Conclusion

The evidence establishes that Riverbank Oil purposefully availed itself of Utah and

maintained substantial, systematic contacts with Utah.  Requiring Riverbank Oil to defend itself

in a Utah court will not offend traditional notions of fair play.  Further, venue is proper in this

court because a substantial amount of the events leading to this litigation occurred in Utah. 

Finally, a transfer of this case to California is not warranted under the circumstances.  Therefore,

Riverbank Oil’s Motion to Dismiss and Request for Oral Argument (dkt. #2) is DENIED as

moot, and Riverbank Oil’s Motion to Dismiss First Amended Complaint (dkt. #8) is DENIED.
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DATED this 6th day of September, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

THE UNITED STATES OF AMERICA,

Plaintiff, ORDER GRANTING
DEFENDANT’S MOTION TO
CONTINUE, EXCLUDING TIME
AND SETTING DATE FOR
CHANGE OF PLEA

vs.

MILENKO STJEPANOVIC, Case No. 2:06-CR-348 TS

Defendant.

Defendant moves to continue trial due to the difficulty in obtaining necessary

translation services and the difficulty in obtaining discovery where some alleged events

occurred in another country.  The government has no objection.  The parties request a

setting for an anticipated change of plea. 

The court finds that the difficulty in arranging Serbian interpretation, the difficult

logistical matters involved in discovery that must be obtained from another country that the

failure to continue trial would deny counsel for Defendant the reasonable time necessary

for effective preparation, taking into account the exercise of due diligence.  The Court

further finds that the ends of justice served by extending the time in this matter outweigh
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the interest of the public and Defendant in a Speedy Trial.  It is therefore

ORDERED that Defendant’s Motion to Continue Pretrial Conference and Jury Trial

Reset the Matter for Change of Plea (Docket No. 20) is GRANTED.   It is further

ORDERED that the final pretrial conference set for September 6, 2006 at 3:30 p.m.

and the jury trial set to begin on September 13, 2006, at 8:30 a.m. are VACATED.  It is

further

ORDERED that a change of plea hearing is set for October 30, 2006 @ 3:30 p.m.

It is further

ORDERED that  pursuant to 18 U.S.C. § 3161(H)(8), the time from September 6,

2006, through the date of the new change of plea hearing is excluded from the

computation of the time within which the trial must commence pursuant to the Speedy Trial

Act.

DATED  September 6, 2006.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge















































  Docket no. 8.1

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

WB MUSIC CORP.; AIN’T NOTHING

BUT FUNKIN’ MUSIC; MUSIC OF

WINDSWEPT; BLOTTER MUSIC;

ELVIS MAMBO MUSIC; EMI VIRGIN

MUSIC INC.; EMI APRIL MUSIC INC.;

FAMOUS MUSIC LLC; and

SUCCESSOR-IN-INTEREST TO

FAMOUS MUSIC CORPORATION

AND STUCK IN THE THROAT MUSIC

Plaintiffs,

vs.

ONCE AND FOR ALL, INC.; TODD A.

McKINLEY; and VIRGINIA

McCARTIN,

Defendants.

ORDER

Case No. 2:06-cv-00282-TC-PMW

Judge Tena Campbell

Magistrate Judge Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Tena

Campbell pursuant to 28 U.S.C. § 636(b)(1)(A).  Before the court is WB Music Corp., et al.’s

(“Plaintiffs”) Ex Parte Motion for Authorization for Alternative Service of Process.1

According to Plaintiffs’ motion and the accompanying affidavit of Plaintiffs’ counsel:  (1)

Plaintiffs have been unsuccessful in numerous attempts to serve Defendant Todd A. McKinley

(“McKinley”) with the summons and complaint; (2) McKinley has hired legal counsel, who

agreed to accept service of the summons and complaint for McKinley; (3) Plaintiffs’ counsel



2

served the summons and complaint on McKinley’s counsel, along with an acceptance of service

for McKinley’s counsel to complete and return to Plaintiffs’ counsel; and (4) McKinley’s counsel

never returned the provided acceptance of service and has refused to communicate with

Plaintiffs’ counsel, despite Plaintiffs’ counsel’s multiple attempts to contact him.  Based on the

foregoing, Plaintiffs’ motion requests that the court enter an order deeming McKinley as having

been properly served with the summons and complaint.

Plaintiffs’ motion is GRANTED.  The court deems McKinley as having been properly

served with the summons and complaint.

DATED this 6th day of September, 2006.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH 

CENTRAL DIVISION 

 

 
KLEIN-BECKER usa, LLC, a Utah Limited 
Liability Company, and KLEIN-BECKER IP 
HOLDINGS, LLC, a Nevada Limited Liability 
Company,  

Plaintiffs, 

vs. 

PATRICK ENGLERT and TOM ENGLERT, 

d/b/a MR. FINEST SUPPLEMENTS AND 

STRIVECTINSALES@AOL.COM, AND 

JOHN DOE CORPORATIONS I-X, 
 

Defendants. 

 

ORDER GRANTING IN PART 

MOTION FOR LIMITED 

JURISDICTIONAL DISCOVERY 

 
 
 
 
Case No. 2:06CV00378 TS 
District Judge Ted Stewart 
 
 
Magistrate Judge David Nuffer 
 
 

Plaintiffs moved for leave to conduct limited jurisdictional discovery
1
 in the event the 

court granted pending motions to dismiss.
2
  The conditional nature of the request for discovery 

was founded on a belief that “the jurisdictional defects alleged by the Englerts in their motions 

[to dismiss] were cured by the filing of Plaintiffs' First Amended Complaint.”
3
  However, the 

reply memorandum on the motion to dismiss makes it clear that Defendants Englert do not feel 

that the amended complaint obviates the claimed jurisdictional and standing issues.
4

Defendants resist
5
 the proposed discovery

6
 claiming it is an attempt to discover 

information regarding third-party wrongdoers and is, as directed to the Defendants, abusive.
7
  

                                                 
1 Docket no. 20, filed July 12, 2006. 
2 Docket nos. 7 and 9, filed June 26, 2006. 
3 Letter from David Greenwood to David Nuffer, July 17, 2006, lodged as docket no. 36.   
4 Combined Reply Memoranda in Support of Motions to Dismiss of Patrick Englert and of Tom Englert, docket no. 

42, filed July 25, 2006. 
5 Defendants’ Opposition to Plaintiffs’ Motion for Leave to Conduct Limited Jurisdictional Discovery (Opposition 

Memorandum), docket no. 41, filed July 21, 2006. 
6 Exhibit A to Plaintiffs’ Memorandum in Support of its Motion, in the Alternative, for Leave to Conduct Limited 

Jurisdictional Discovery and Request for a Continuance of Defendants’ Motions to Dismiss (Supporting 

Memorandum), docket no. 21, filed July 12, 2006. 



Defendant say Plaintiffs should investigate “the act and conduct of a third party” distributor of 

legitimate Klein-Becker products if “Klein-Becker believes it has a distribution problem.”
8
  This 

would require the investigation of many sources unrelated to the alleged acts.  Defendants say it 

is unfair to require them to answer questions, and this could turn out to be true if they are 

vindicated, but it would be more unfair at this stage to require the manufacturer to pursue all 

distributors when the allegations are relevant only to those distributors dealing with Defendants.  

It would be like requiring IBM to question all its computer dealers to find out which dealer 

installed an allegedly defective IBM replacement part instead of asking the complaining 

computer owner which dealer installed the defective part.   

Defendants also claim that the discovery should have been already conducted as “basic 

Rule 11 kind of prefiling investigation”
9
 and jump into the merits of the claims against them, 

arguing that Patrick Englert’s resale of genuine products is permissible,
10

 and that because 

“Defendants have stolen no products” and “have neither manufactured nor sold counterfeit 

products at all, let alone in Utah . . . there is no possible jurisdictional nexus to such causes of 

action arising out of the products being stolen or counterfeited in Utah.”
11

  These arguments are 

based on factual assumptions that Plaintiffs do not share and which are not in the record.  

Plaintiffs are entitled to investigate the fundamental jurisdictional facts,.  It is true that these facts 

in some measure relate to the merits, but the proposed discovery does not reach the broad range 

of issues in the case.  The argument that jurisdictional discovery should always precede filing 

ignores reality.  A plaintiff does not, before filing, have direct access to an opposing party’s 

information.   

                                                                                                                                                             
7 Opposition Memorandum at 2. 
8 Id. at 4. 
9 Id. 
10 Id.at 3. 
11 Id.at 5. 
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ORDER 

IT IS HEREBY ORDERED that Plaintiffs’ Motion for Leave to Conduct Limited 

Jurisdictional Discovery
12

 is GRANTED IN PART.   

IT IS FURTHER ORDERED that the proposed discovery is modified as shown below, 

and no depositions will be permitted at this stage.  Otherwise, the proposed discovery
13

 is 

acceptable. 

INTERROGATORY NO. 4: Identify any and all persons and/or entities likely to have 

discoverable knowledge or information of the matters inquired into in these 

interrogatories and requests for discovery and production, including a summary 

description of the information for each such person or entity.  

REQUEST NO. 2: All contracts, agreements and documents that refer to, describe, or 

evidence an agreement or arrangement between Defendant, Tom Englert, Mr. Finest 

Supplements, Inc. and/or any other person or entity concerning the sale, purchase, supply, 

marketing, and/or distribution of any Klein-Becker product and/or imitation or 

counterfeit Klein-Becker product to or from Utah.  

REQUEST NO. 11: All documents relating to the purchase or sale of Klein-Becker 

products and/or imitation or counterfeit Klein-Becker products on the Internet by 

Defendant, Tom Englert, and/or Mr. Finest Supplements, Inc.  

REQUEST NO. 13: Documents sufficient to identify the corporate structure, officers, 

directors, shareholders and employees of Mr. Finest Supplements, Inc.  

 IT IS FURTHER ORDERED that Defendants will respond to Plaintiffs’ Interrogatories, 

Requests for Production of Documents, and allow Plaintiffs’ requested Rule 34 inspection on or 

before September 29, 2006. 

 DATED this 6th day of September, 2006. 

      BY THE COURT: 

 

 

      ______________________________________ 

      David Nuffer, U.S. Magistrate Judge 

                                                 
12 Docket no. 21, filed July 12, 2006. 
13 Exhibit A to Plaintiffs’ Memorandum in Support of its Motion, in the Alternative, for Leave to Conduct Limited 

Jurisdictional Discovery and Request for a Continuance of Defendants’ Motions to Dismiss (Supporting 

Memorandum), docket no. 21, filed July 12, 2006. 
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

KLEIN-BECKER USA, LLC, a Utah
Limited Liability Company, and KLEIN-
BECKER IP HOLDING, LLC, a Nevada
Limite Liability Company,

Plaintiff, ORDER GRANTING PLAINTIFF’S
MOTION FOR LEAVE TO FILE
AMENDED COMPLAINT

vs.

PATRICK ENGLERT, et al., Case No. 2:06-CV-378 TS

Defendants.

This matter is before the Court on Plaintiff’s Motion for Leave to File Amended

Complaint as of Right.  There being no opposition it is therefore

ORDERED that Plaintiff’s Motion for Leave to File Amended Complaint as of Right

(Docket No. 17) is GRANTED. 

DATED  September 6, 2006.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge









PEGGY E. STONE (6658)

Assistant Utah Attorney General

MARK SHURTLEFF (4666)

160 East 300 South, Sixth Floor

P.O. Box 140856

Salt Lake City, Utah 84114-0856

Telephone: (801) 366-0100

UNITED STATES DISTRICT COURT, FOR THE 

DISTRICT STATE OF UTAH, CENTRAL DIVISION

BRADLEY SCOTT BROKAW; GORDON

BROKAW AND DEBBIE BROKAW,

individuals ,

Plaintiffs,

v.

SALT LAKE COUNTY, a political

subdivision of the State of Utah; JORDAN

SCHOOL DISTRICT, a political

subdivision of the State of Utah; BEN

BOLDUC, an individual; SCOTT

TAGGART, an individual; and JOHN

DOES I - X, individuals,

Defendants.

ORDER GRANTING MOTION FOR

ENLARGEMENT OF TIME TO

ANSWER OR OTHERWISE RESPOND

TO COMPLAINT

Case No.2:06cv729TS

Judge Ted Stewart

Based upon Defendants Jordan School District’s and Scott Taggart’s Motion for

Enlargement of Time To Answer or Otherwise Respond to Complaint and good cause appearing

the Court enters the following order: 
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The  motion is granted.  Defendant Jordan School District and Defendant Scott Taggart s

shall file their answers or other responses to Plaintiffs’ Complaint on or before September 19,

2006. 

DATED this 6th day of September, 2006.

BY THE COURT:

_______________________________________

TED STEWART

United States District Court Judge





.AO 240A  (Rev. 12/03)

UNITED STATES DISTRICT COURT

District of

ORDER ON APPLICATION

Plaintiff TO PROCEED WITHOUT

V.
PREPAYMENT OF FEES

CASE NUMBER:

Defendant

Having considered the application to proceed without prepayment of fees under 28 USC §1915;

IT IS ORDERED that the application is:

G GRANTED.

G The clerk is directed to file the complaint.

G IT IS FURTHER ORDERED that the clerk issue summons and the United States marshal serve a

copy of the complaint, summons and this order upon the defendant(s) as directed by the plaintiff.

All costs of service shall be advanced by the United States.

G DENIED, for the following reasons:

ENTER this day of , .

Signature of Judge

Name and Title of Judge

Central Division UTAH

John A. Campbell

Hackensak, City of

6th September 2006

s/David Nuffer

Magistrate Judge David Nuffer



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JAKE C. PELT, ET AL., FOR

THEMSELVES AND FOR AND ON

BEHALF OF A CLASS OF PERSONS

consisting of all Navajo Indians residing in

San Juan County, Utah, including a sub-class

of persons consisting of all other Indians the

Secretary of Interior saw fit to settle on lands

described in the 1933 Act [47 Stat. 1418]

prior to May 17, 1968,

ORDER

Plaintiffs,

vs.

STATE OF UTAH, Case No. 2:92-CV-639 TC

Defendant.

Beneficiaries of the Navajo Trust Fund filed this class action suit against the Fund trustee,

Defendant State of Utah, seeking relief for alleged mismanagement of Fund monies.  Currently,

the court is faced with the single issue of whether Utah has fulfilled its duty to account through

its production of documents during this litigation.  But before the court orders briefing or sets a

hearing on the issue, the court requests a fact-finding meeting to determine the nature of the

documents presented during discovery and documents supporting the 1991 Legislative Auditor’s

Report.  Accordingly, it is ORDERED that all parties or their representatives, as well as

representatives of the legislative auditors who generated the 1991 Legislative Auditor’s Report,

meet with the court on Tuesday, September 26, 2006, at 9:00 a.m.  The meeting will convene at



2

the Office of the Legislative Auditor General, and, upon a general review of audit work papers

and a presentation by the auditors about the documents sought, reviewed, and created in

preparation for the 1991 Legislative Auditor’s Report, will continue at the Utah Attorney

General’s office in the Heber M. Wells Building.  

IT IS SO ORDERED this 6th day of September, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge
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